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YOUR employees ar e probably the
biggest assets you have. Not only
can they make or break your
business, but they also have
access to your contacts,
customers and your trade secr ets. 

Last month we looked at how
you can whittle down the influence
and knowledge a depar ting
employee has; her e we finish by
covering the legal conditions you
can place on the employee once
they’ve left.

Once the employee has left you
need to be sure that your business
is still protected and you can do
this with post-ter mination
covenants.

There are three main types of
restrictive covenants which can
be imposed on employees:

1. A non-compete restriction
prevents an employee from
working in competition with his
former employer. This draconian
clause is nor mally reser ved for the
most senior employees and
should be drafted carefully.

2. A non-solicitation, or "non-
poaching" clause, pr events a
former employee from contacting
the ex-employers customers,
clients, suppliers. Likewise non-
poaching clauses can be used to
prevent the ex-employee
contacting former colleagues with
the view to persuading them to
leave. 

3. A non-dealing restriction
precludes former employees from

dealing with any client, customer
or supplier, even if that former
client or supplier approaches
them. No persuasion or
enticement on the employee's
part is necessar y.

These are just three examples.
■ Are these restricitive

covenants guaranteed to be
enforceable? As a general rule of
public policy, post-termination
restrictive covenants ar e
unenforceable restraints of trade
as they can prevent an individual
from earning a living. 

However, if an employer can
show that it has legitimate
business inter ests to protect
(such as trade connections or
goodwill) and that the restrictions
are no wider than is reasonably
necessar y to protect those
interests, they can be enfor ceable.

Unfor tunately there is no general
guidance as to what the cour ts will
consider to be reasonable, for
example in terms of the duration or
geographical extent of the
restriction. 

Each clause is consider ed on
the facts by reference to the
business needs of the employer
seeking to impose the r estriction. 

First, the cour ts will look to see if
there is a legitimate business
interest to protect. Only then will
they consider if the restraint is
‘reasonable’.

■ What does ‘no wider than
reasonably necessary’ mean?

To ensure the clause is not
construed as too broad,  the
covenant should be tailor ed to the
position of the employee and the
risks posed by them on leaving.

The covenant should therefore
be limited by reference, not only to
the restricted activities
themselves, but also its
geographical reach, the
description of any third parties,
and the duration. 

Without these specifics the
covenant may be treated as having
too wide a scope and will
therefore, be potentially void. 

■ If a covenant is too broad can
the courts sever those par ts so
the rest remains enforceable?

The courts will not re-write a
covenant to make it enforceable if
it is too broad, and limitations will
not be implied in order to save it. 

However, the court may sever
unlawful provisions from the rest
of the terms if, broadly speaking,
the provisions can be removed
without needing to add to or
change the existing wor ding. 

If the character of the contract is
changed so that it becomes a
different sor t of contract or it
would conflict with the underlying
public policy of avoiding terms that
are in restraint of trade, then the
courts will not agree to terms
being severed.

■ Is confidential information
already protected? Employees are
subject to a general implied

contractual duty of fidelity and
confidentiality. This requires them
to keep the affairs of their
employer secret, both during
employment and after they have
ceased employment.

However, after termination , this
duty only applies to infor mation
that is strictly confidential and in
the nature of a trade secret. This
means that post-ter mination, any
information not strictly defined as
a trade secret will need to be
protected by an express provision
in the employment contract.

■ How do we go about
enforcing a restrictive covenant?

As a first step in the
enforcement of a restrictive
covenant, the employer will seek
to obtain an interim injunction - a
legal order prohibiting the
employee from breaching the
covenant. 

As a further step, the employer
may also seek damages fr om the
employee for breach of the
covenant. 

All of this is just a star t before
proceeding to the cost of a full
blown trial, as proceedings once
begun cannot be withdrawn
unilaterally. This presupposes that
the terms are effective: in this
area careful drafting not only pays
dividends but is essentia l. CFJ

Jonathan Exten-Wright is a
lawyer and partner in the
employment, pensions & benefits
department at DLA Piper UK LLP.

Beware of for mer staf f with a grievance
Jonathan Exten-Wright on restraint of trade (par t 2)

Help and adviceHelp and advice

Legal
advice for

bosses

MANY businesses ar e worried about skills
shor tages in the industr y and taking on
apprentices are a good way to tackle the
problem, but we know that for many
businesses, taking on an appr entice is a big
decision. 

Every apprentice will require time from his
employers, as well as a financial commitment
and no-one wants to make a commitment to
training someone to find they’r e not a good fit
for their business, or don’t stay the course. 

That’s why it’s vital that when you do decide
to take on an apprentice, you’r e sure that
they’re the right person for your business.

There are many ways to ensure this. Top of
the list is a respectable appr enticeship agency
so you can be assur ed of a good standard and
range of candidates to choose fr om. 

For example Constr uctionSkills appr entices

have all passed a scr eening test in advance
and we offer them and you suppor t throughout
the apprenticeship – that’s why, at over 70%,
we have some of the best completion rates in
the sector.  However, even with that safeguard,
there are still some additional tips that can help
you choose the best new r ecruit.

■ Firstly, don’t be afraid to ask searching
questions: If your potential apprentice is
straight out of school, ask about grades,
punctuality and attendance. Ask for school
reports to back this up or references from
previous employers or teachers. 

If you are taking on a Programme Led
Apprentice who has completed time at college,
you will automatically have access to grades,
punctuality, attendance and in-house behaviour
passed on via Constr uctionSkills. 

Also ask your potential appr entice about how

they feel about variable hours and working in all
weathers, so they ar e aware of the hours and
conditions that come with the job.

■ Secondly, consider what kind of person
would be best suited to your business:
What kind of working environment would they
have to deal with? What type of work is
available? What sor t of person would get on
with your other employees? 

What type of person would impress your
clients? Take someone with a clear inter est in
your line of work and a good personality fit.
Also, consider the widest possible applicant
pool – for many clients female or ethnic minority
trainees might be an advantage.

■ Thirdly, think about what sort of
apprenticeship structure would suit your
business best. Traditional apprenticeships

Rob MacGregor on financial assistance for employing appr entices

Up to £11,750 offered in suppor t

Continued on page 20
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OVER the last couple of years, I
have encountered a new problem
that I had not met previously. It is
the delamination of engineer ed
(multilayered) boards. 

The diagram below shows what I
mean.

This problem seems to occur
mainly in installations over
underfloor heating (UFH). UFH is a
contentious issue with all flooring
materials. 

My principle advice has always
been to ensure you are certain
the manufacturer of the
floorcovering (vinyl, wood,
ceramic) actually recommends
his product for use over UFH. 

This applies equally to the
adhesive and smoothing scr eed:
Is each manufacturer happy for
their product to be used over
UFH? And if so, at what maximum
temperature?

I used to think that EVERY floor
covering material was limited to a
maximum subfloor temperatur e of
27degC. This, however , is not so,
because several wood flooring
manufacturers, Junckers and
Kährs, for example, specify a
maximum of 27degC on the
hardwood floor's SURF ACE. 

Most other wood floors I have
met do specify the 27degC
demarcation at the glue line. 

The big problem is to ensur e the

Delamination: No need to split hairs

UFH installer understands this. 
All too often, the flooring

contractor arrives on site after the
UFH installer has gone, and the
home owner or site foreman has
no idea what temperature to look
for or how to control its maximum.

If you inspect a failed floor in
winter, it is easy to take the
sur face temperature and if it is
35degC, you know what to say! 

The problem arises if you ar e
inspecting the floor on a warm
day, when the heating is of f. It is
then more difficult to prove your
point. 

I wrote about this in CFJ a
couple of years ago, r eferring to a
gadget called a Silent Witness,
saying that I had heard of it, but
did not know where to get it.

Two readers responded to this,
and a month or so later, I put their
suggestions in CFJ. I repeat them
here for your information:

The first suggestion was:
Thermographic Measurements 

T: 01244 818348 
email: sales@t-m-c.com . 
I spoke to them, and they make

irreversible thermometers that go
under the floor or on its sur face. 

The suggestion fr om a second
CFJ reader was as follows:

I have a large contract in
January 150sq m of Listone
herringbone to be laid over UFH.
The heating engineer put a
regulator on the system to ensur e
a suitable floor temperatur e. He
also agreed to install 4no floor
sensors. 

I don’t know if these are the
‘Silent Witness’ to which you
refer, but they seem a good idea. 

‘The sensor sits inside a 10mm
copper tube 600mm from the
wall, buried just under the level of
the concrete. 

This then is cover ed with latex,
and the floorcovering installed.
The sensor is set at a maximum
temperature of 27degC so in
theory the surface temperature of
the concrete should remain within
tolerance. The product is made by
Rehau TD.’

He concluded by adding: 
Wouldn’t life be easier if

architects ensur ed these were
installed in all subfloors with UFH.
(Maybe this is something for the
CFA to bang the drum about).

I was once involved in a dispute
in which the floor had failed due to
moisture ingress. The exper t for
the other side was claiming this
was not the case as few flooring

failures were caused by moisture! 
Well, I know, and I am sure you

do too, that the vast majority of
flooring failures are moisture
related. You need only pick up an
issue of CFJ to see moistur e
repeatedly referred to! 

Another problem, therefore, is
the damp screed which ALSO has
UFH! What a wonder ful
combination! 

The dampness causes the
wood flooring to expand; the
heating drives the moistur e to the
sur face to exacerbate the
problem. It then dries out the
flooring, leaving gaps and possibly
causing the delamination r eferred
to above. 

To round off this article, I have
included a photograph (above) of
just such an installation. 

The moral? At the risk of boring
you – always ensure the screed is
properly tested for moistur e
content prior to installation; and
make sure you instruct the
customer regarding maximum
temperatures. CFJ

Terry Wolfe on problems with engineer ed (multilayer ed) boar ds

involve a day-release or block-release
programme over two or three years, which
means that your apprentice will not always be
on site. 

This college pr ogramme can all be arranged
by ConstructionSkills to make the pr ocess as
hassle-free as possible, and you do have the
oppor tunity to take someone on at a young age
and train them up from scratch. 

Programme-Led Apprenticeships (PLAs) ar e
different in that they allow young people to
complete a full time college based constr uction
course. During this time, they gain cer tain key
qualifications, befor e completing the practical
aspects r equired to attain NVQ Level 2 through
a continuous placement of up to 12 months
with an employer. This new approach does

mean that employers take on appr entices with
a more advanced knowledge of their
designated profession.

Both types of apprenticeship have dif ferent
advantages for dif ferent businesses and a
Constr uctionSkills Adviser should be able to
help you work out which route is best for you.

However, it’s not just about the appr entice
being right for you – your business also needs
to be right for them. 

Before taking on an apprentice, you need to
be realistic about your scope and range of work,
your ability to suppor t their training needs and
whether taking on an apprentice will help your
business. 

Working with a apprenticeship agency such
as Constr uctionSkills, for example, means that
your business would need to under go a ‘pre-

placement check’ to confir m the working
environment is safe, and that your business is
suitable to take someone on. 

Many businesses find this r eassuring – as
well as knowing there is ongoing suppor t from
the Constr uctionSkills training of ficers, who
can help troubleshoot any issues that might
arise.

Taking on an apprentice may initially seem
daunting, but with so much help and advice on
hand, and financial suppor t of up to £11,750
available, it can actually be the best way of
expanding your business and ensuring a futur e
for your trade. CFJ

■ www.cskills.or g/apprenticeships
■ T: 0844 844 0046
Robert MacGregor is business support

manager for ConstructionSkills

Up to £11,750 is of fered in financial help
Continued from page 18

Rob MacGregor on apprentices

Contact Terry Wolfe on 
■ Tel: 01438 364336  (new)   

■ Fax: 01438 364845 (new)
■ E: terrywolfe@flooringfor ensics.net

‘Always be cer tain that the manufacturer 
of the floorcovering actually recommends

their product for use over underfloor heating’
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